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§535.104 Definitions.

When used in this part:

(a) Agreement means an under-
standing, arrangement or association,
written or oral (including any modi-
fication, cancellation or appendix) en-
tered into by or among ocean common
carriers and/or marine terminal opera-
tors, but does not include a maritime
labor agreement.

(b) Antitrust laws means the Act of
July 2, 1890 (ch. 647, 26 Stat. 209), 15
U.S.C. 1, as amended; the Act of Octo-
ber 15, 1914 (ch. 323, 38 Stat. 730), 15
U.S.C. 12, as amended; the Federal
Trade Commission Act (38 Stat. 717), 15
U.S.C. 41, as amended; sections 73 and
74 of the Act of August 27, 1894 (28 Stat.
570), 15 U.S.C. 8, 9, as amended; the Act
of June 19, 1936 (ch. 592, 49 Stat. 1526),
15 U.S.C. 13, as amended; the Antitrust
Civil Process Act (76 Stat. 548), 15
U.S.C. 1311, note as amended; and
amendments and Acts supplementary
thereto.

(c) Appendix means a document con-
taining additional material of limited
application and appended to an agree-
ment, distinctly differentiated from
the main body of the basic agreement.

(d) Assessment agreement means an
agreement, whether part of a collective
bargaining agreement or negotiated
separately, to the extent that it pro-
vides for the collectively bargained
fringe benefit obligations on other than
a uniform man-hour basis regardless of
the cargo handled or type of vessel or
equipment utilized.

(e) Capacity management or capacity
regulation agreement means an agree-
ment between two or more ocean com-
mon carriers which authorizes with-
holding some part of the capacity of
the parties’ vessels from a specified
transportation market, without reduc-
ing the real capacity of those vessels.
The term does not include sailing
agreements or space charter agree-
ments.

(f) Common carrier means a person
holding itself out to the general public
to provide transportation by water of
passengers or cargo between the United
States and a foreign country for com-
pensation that:
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(1) Assumes responsibility for the
transportation from the port or point
of receipt to the port or point of des-
tination; and

(2) Utilizes, for all or part of that
transportation, a vessel operating on
the high seas or the Great Lakes be-
tween a port in the United States and
a port in a foreign country, except that
the term does not include a common
carrier engaged in ocean transpor-
tation by ferry boat, ocean tramp, or
chemical parcel tanker, or by a vessel
when primarily engaged in the carriage
of perishable agricultural commodities:

(i) If the common carrier and the
owner of those commaodities are wholly
owned, directly or indirectly, by a per-
son primarily engaged in the mar-
keting and distribution of those com-
modities; and

(if) Only with respect to those com-
modities.

(g) Conference agreement means an
agreement between or among two or
more ocean common carriers which
provides for the fixing of and adherence
to uniform tariff rates, charges, prac-
tices and conditions of service relating
to the receipt, carriage, handling and/
or delivery of passengers or cargo for
all members. The term does not include
joint service, pooling, sailing, space
charter, or transshipment agreements.

(h) Consultation means a process
whereby a conference and a shipper
confer for the purpose of promoting the
commercial resolution of disputes and/
or the prevention and elimination of
the occurrence of malpractices.

(i) Cooperative working agreement
means an agreement which establishes
exclusive, preferential, or cooperative
working relationships which are sub-
ject to the Shipping Act of 1984, but
which do not fall precisely within the
arrangements of any specifically de-
fined agreement.

(J) Effective agreement means an
agreement effective under the Act.

(k) Equal access agreement means an
agreement between ocean common car-
riers of different nationalities, as de-
termined by the incorporation or domi-
cile of the carriers’ operating compa-
nies, whereby such common carriers
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associate for the purpose of gaining re-
ciprocal access to cargo which is other-
wise reserved by national decree, legis-
lation, statute or regulation to car-
riage by the merchant marine of the
carriers’ respective nations.

(I) Independent neutral body means a
disinterested third party, authorized
by a conference and its members to re-
view, examine and investigate alleged
breaches or violations by any member
of the conference agreement and/or the
agreement’s properly promulgated tar-
iffs, rules or regulations.

(m) Information form means the form
containing economic information
which must accompany the filing of
certain kinds of agreements and agree-
ment modifications.

(n) Interconference agreement means
an agreement between conferences.

(0) Joint service agreement means an
agreement between ocean common car-
riers operating as a joint venture
whereby a separate service is estab-
lished which: (1) Holds itself out in its
own distinct operating name; (2) inde-
pendently fixes its own rates, charges,
practices and conditions of service or
chooses to participate in its operating
name in another agreement which is
duly authorized to determine and im-
plement such activities; (3) independ-
ently publishes its own tariff or choos-
es to participate in its operating name
in an otherwise established tariff; (4)
issues its own bills of lading; and (5)
acts generally as a single carrier. The
common use of facilities may occur
and there is no competition between
members for traffic in the agreement
trade; but they otherwise maintain
their separate identities.

(p) Marine terminal facilities means
one or more structures (and services
connected therewith) comprising a ter-
minal unit, including, but not limited
to docks, berths, piers, aprons,
wharves, warehouses, covered and/or
open storage space, cold storage plants,
grain elevators and/or bulk cargo load-
ing and/or unloading structures, land-
ings, and receiving stations, used for
the transmission, care and convenience
of cargo and/or passengers or the inter-
change of same between land and ocean
common carriers or between two ocean
common carriers. This term is not lim-
ited to waterfront or port facilities and
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includes so-called off-dock container
freight stations at inland locations and
any other facility from which inbound
waterborne cargo may be tendered to
the consignee or outbound cargo may
be received from shippers for vessel or
container loading.

(g) Marine terminal operator means a
person engaged in the United States in
the business of furnishing wharfage,
dock, warehouse, or other terminal fa-
cilities in connection with a common
carrier, or in connection with a com-
mon carrier and a water carrier subject
to subchapter Il of chapter 135 of Title
49 U.S.C. This term does not include
shippers or consignees who exclusively
furnish marine terminal facilities or
services in connection with tendering
or receiving proprietary cargo from a
common carrier or water carrier.

(r) Maritime labor agreement means a
collective-bargaining agreement be-
tween an employer subject to the Act
or group of such employers, and a labor
organization representing employees in
the maritime or stevedoring industry,
or an agreement preparatory to such a
collective-bargaining agreement
among members of a multiemployer
bargaining group, or an agreement spe-
cifically implementing provisions of
such a collective-bargaining agreement
or providing for the formation, financ-
ing or administration of a multiem-
ployer bargaining group; but the term
does not include an assessment agree-
ment.

(s) Modification means any change, al-
teration, correction, addition, deletion,
or revision of an existing effective
agreement or to any appendix to such
an agreement.

(t) Monitoring report means the report
containing economic information
which must be filed at defined inter-
vals with regard to certain kinds of
agreements that are effective under the
Act.

(u) Ocean common carrier means a
common carrier that operates, for all
or part of its common carrier service, a
vessel on the high seas or the Great
Lakes between a port in the United
States and a port in a foreign country,
except that the term does not include a
common carrier engaged in ocean
transportation by ferry boat, ocean
tramp, or chemical parcel-tanker.
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(v) Ocean freight forwarder means a
person in the United States that (1)
dispatches shipments from the United
States via common carriers and books
or otherwise arranges space for those
shipments on behalf of shippers, and (2)
processes the documentation or per-

forms related activities incident to
those shipments.
(w) Person means individuals, cor-

porations, partnerships and associa-
tions existing under or authorized by
the laws of the United States or of a
foreign country.

(x) Pooling agreement means an agree-
ment between ocean common carriers
which provides for the division of cargo
carryings, earnings, or revenue and/or
losses between the members in accord-
ance with an established formula or
scheme.

(y) Port means the place at which an
ocean common carrier originates or
terminates (and/or transships) its ac-
tual ocean carriage of cargo or pas-
sengers as to any particular transpor-
tation movement.

(z) Rate, for purposes of this part, in-
cludes both the basic price paid by a
shipper to an ocean common carrier for
a specified level of transportation serv-
ice for a stated quantity of a particular
commodity, from origin to destination,
on or after a stated effective date or
within a defined time frame, and also
any accessorial charges or allowances
that increase or decrease the total
transportation cost to the shipper.

(aa) Rate agreement means an agree-
ment between ocean common carriers
which authorizes agreement upon, on
either a binding basis under a common
tariff or on a non-binding basis, or dis-
cussion of, any kind of rate.

(bb) Sailing agreement means an
agreement between ocean common car-
riers which provides for the rational-
ization of service by establishing a
schedule of ports which each carrier
will serve, the frequency of each car-
rier’s calls at those ports, and/or the
size and capacity of the vessels to be
deployed by the parties. The term does
not include joint service agreements,
or capacity management or capacity
regulation agreements.

(cc) Service contract means a written
contract, other than a bill of lading or
a receipt, between one or more shippers
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and an individual ocean common car-
rier or an agreement between or among
ocean common carriers in which the
shipper or shippers make a commit-
ment to provide a certain volume or
portion of cargo over a fixed time pe-
riod, and the ocean common carrier or
the agreement commits to a certain
rate or rate schedule and a defined
service level—such as assured space,
transit time, port rotation, or similar
service features. The contract may also
specify provisions in the event of non-
performance on the part of any party.

(dd) Shipper means:

(1) A cargo owner;

(2) The person for whose account the
ocean transportation is provided;

(3) The person to whom delivery is to
be made;

(4) A shippers’ association; or

(5) A non-vessel-operating common
carrier (i.e., a common carrier that
does not operate the vessels by which
the ocean transportation is provided
and is a shipper in its relationship with
an ocean common carrier) that accepts
responsibility for payment of all
charges applicable under the tariff or
service contract.

(ee) Shippers’ association means a
group of shippers that consolidates or
distributes freight on a nonprofit basis
for the members of the group in order
to secure carload, truckload, or other
volume rates or service contracts.

(ff) Shippers’ requests and complaints
means a communication from a shipper
to a conference requesting a change in
tariff rates, rules, regulations, or serv-
ice; protesting or objecting to existing
rates, rules, regulations or service; ob-
jecting to rate increases or other tariff
changes; protesting allegedly erroneous
service contract or tariff implementa-
tion or application, and/or requesting
to enter into a service contract. Rou-
tine information requests are not in-
cluded in the term.

(gg) Space charter agreement means an
agreement between ocean common car-
riers whereby a carrier (or carriers)
agrees to provide vessel capacity for
the use of another carrier (or carriers)
in exchange for compensation or serv-
ices. The arrangement may include ar-
rangements for equipment interchange
and receipt/delivery of cargo, but may
not include capacity management or
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capacity regulation as used in this sub-
part.

(hh) Through transportation means
continuous transportation between ori-
gin and destination for which a
through rate is assessed and which is
offered or performed by one or more
carriers, at least one of which is an
ocean common carrier, between a
United States point or port and a for-
eign point or port.

(i) Transshipment agreement means an
agreement between an ocean common
carrier serving a port or point of origin
and another such carrier serving a port
or point of destination, whereby cargo
is transferred from one carrier to an-
other carrier at an intermediate port
served by direct vessel call of both such
carriers in the conduct of through
transportation. Such an agreement
does not provide for the concerted dis-
cussion, publication or otherwise fixing
of rates for the account of the cargo in-
terests, conditions of service or other
tariff matters other than the tariff de-
scription of the transshipment service
offered, the port of transshipment and
the participation of the nonpublishing
carrier. An agreement which involves
the movement of cargo in a domestic
offshore trade as part of a through
movement of cargo via transshipment
involving the foreign commerce of the
United States shall be considered to be
in the foreign commerce of the United
States and, therefore, subject to the
Shipping Act of 1984 and the rules of
this part.

(Jj) Vessel-operating costs means any
of the following expenses incurred by
an ocean common carrier: Salaries and
wages of officers and unlicensed crew,
including relief crews and others regu-
larly employed aboard the vessel;
fringe benefits; expenses associated
with consumable stores, supplies and
equipment; vessel fuel and incidental
costs; vessel maintenance and repair
expense; hull and machinery insurance
costs; protection and indemnity insur-
ance costs; costs for other marine risk
insurance not properly chargeable to
hull and machinery insurance or to
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protection and indemnity insurance ac-
counts; and charter hire expenses.

[49 FR 45351, Nov. 15, 1984; 49 FR 48927, Dec.
17, 1984, as amended at 50 FR 6944, Feb. 19,
1985; 61 FR 11574, Mar. 21, 1996; 64 FR 11241,
Mar. 8, 1999; 65 FR 26513, May 8, 2000]

Subpart B—Scope

§535.201 Subject agreements.

(a) Ocean common carrier agreements.
This part applies to agreements by or
among ocean common carriers to:

(1) Discuss, fix, or regulate transpor-
tation rates, including through rates,
cargo space accommodations, and
other conditions of service;

(2) Pool or apportion traffic, reve-
nues, earnings, or losses;

(3) Allot ports or restrict or other-
wise regulate the number and char-
acter of sailings between ports;

(4) Limit or regulate the volume or
character of cargo or passenger traffic
to be carried;

(5) Engage in exclusive, preferential,
or cooperative working arrangements
among themselves or with one or more
marine terminal operators;

(6) Control, regulate, or prevent com-
petition in international ocean trans-
portation; or

(7) Discuss and agree on any matter
related to service contracts.

(b) Marine terminal operator agree-
ments. This part applies to agreements
among marine terminal operators and
among one or more marine terminal
operators and one or more ocean car-
riers to:

(1) Discuss, fix, or regulate rates or
other conditions of service; or

(2) Engage in exclusive, preferential,
or cooperative working arrangements,
to the extent that such agreements in-
volve ocean transportation in the for-
eign commerce of the United States.

[49 FR 45351, Nov. 15, 1984; 49 FR 48927, Dec.
17, 1984, as amended at 64 FR 11241, Mar. 8,
1999]

§535.202 Non-subject agreements.

This part does not apply to the fol-
lowing agreements:
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